must be in existence at the time of an inspection in order to
subject a mine operator to liability for violations _under the Act.
Emery also contends, however, that section 104(d) differs_from
section 104 (a) and other provisions of the Act since, unlike other
provisions, section 104(d) introduces a time factor into the
enforcement equation. 3/

The Secretary takes the position that it is not necessary for
an inspector conducting an inspection to actually view or otherwise
otherwise perceive the existence or occurrence of a condition or
practice in violation of a Mine Safety and Health standard; that
the enforcement action taken by the inspector under section 104(d)
was not restricted by Congress1 placing limitations on the circum-
stances surrounding the issuance of such, other than that such en-
forcement action be found related to "any" inspection.  The Secretary
goes on to add that the withdrawal order in question was clearly
related to the AAA inspection which was underway at the mine.

One of the principal, if not the principal, points of contention
between the parties is whether or not the Act differentiates between
"inspections" and "investigations," with Emery contending on the one
hand that a section 104 (d) (2) order must be issued "upon an inspection
of the mine," and the Secretary contending on the other hand that
"Congress did not define the terms 'inspection1 or "investigation1
as a literal part of the 1979 Act." 4/

Although evidence was produced at the preliminary hearing in
some detail with respect to issues which related to the merits of the
fundamental issues raised by the issuance of the order in question,
certain facts relating to the conduct of the inspection should be
mentioned as a preliminary to discussion of the paramount legal issue
which is involved here.  It is concluded that the reliable and

3/ This contention will be taken up in more detail subsequently.

4/ The parties also have differing views as to the significance and
meaning of two other terms used in the Act, "finds" (or "findings")
and "believes" (or "belief").  After careful consideration of the
thorough research of the parties in this respect, I am of the opinion
that attempting to divine congressional intention in the use of these
terms will prove to be a futile act.  Divining congressional intent
in the major ways called for in this proceeding does not require a
specific determination of the terms "find" or "believe."  The
distinction between "inspections" and "investigations" as those
terms are used by Congress in formulating a range of enforcement
mechanisms, _is of considerable, if not critical, importance, however,
in determining the merit of the motion for summary dismissal.
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